STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
425 Fifth Avenue North
NASHVILLE, TENNESSEE 37243-0497

November 13, 2001
Opinion No. 01-164

ELL student TCAP resultsin calculating “teacher effect” for the TVAAS

QUESTIONS

1. Arethereany federa or state congtitutiona or statutory provisionswhich would prohibit
LEP(limited English proficiency), ESL (English asasecond language), or ELL (English language learners)
from taking the TCAP exam until they achieve some level of English proficiency?

2. If the answer to the first questionisyes, are there any federa or state constitutional or
statutory provisions which would prohibit the*teacher effect” datafrom being disaggregated to show
“teacher effect” data both with and without datafrom LEP(limited English proficiency), ESL(Englishasa
second language), or EL L (English language learners) students’ tests?

OPINIONS

1. No. There are no statutory or constitutional barriers under state or federal law to
exempting LEP/ESL/ELL students from taking any TCAP exam. Nor is there express statutory
permission. However, pursuant to adel egation of |egidative authority and their general administrative
authority, the Tennessee Board of Education [the Board] and Department of Education [the Department]
have entered into an agreement with thefedera government that will exempt those studentsfromtaking the
TCAP annual Achievement test until they demonstrate sufficient English language skills.

2. This question is pretermitted by our answer to question No. 1.
ANALYSIS
Question 1

Question #1 askswhether there are statutory or congtitutiona barriersto excluding ELL/LEP/ELS
studentsfrom the Tennessee Comprehensve Assessment Program(TCAP) annud Achievement tests, used

For ease of discussion, ELL or English Language Learner will be used throughout this opinion to describe all
possible variations or groups of non-English speaking students.
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to calculate the “teacher effect” under Tenn. Code Ann. 849-1-606(a). The answer to this question
requires an understanding of theinteraction of severa statutesthat, by themselvesarefairly smpleto
understand, but that interact with each other in a sometimes complex manner.

Tenn. Code Ann. 849-1-606

The statute first implicated by the question posed is Tenn. Code Ann. §49-1-606.% This statute,
which is part of the Tennessee Vaue Added Assessment System (TVAAYS), and in turn apart of the
Education Improvement Act (EIA),® providesthe legidative authority for ng the annua caculation
of “teacher effects’. That caculationisan attempt to measure the effectiveness of teachersin gradesthree
(3) through eight (8), throughout the State of Tennessee based on theimprovement in students’ scoreson
theannua (TCAP) examination.* The caculation utilizesagtatistica modd that attemptsto quantify student
performance on the TCAP examination in comparison to astudent’ s performance over aperiod of time.®
The “teacher effect” measure assesses the value added performance of students for each teacher.®
“Teacher effect” calculations are not public record, but can be utilized as part of ateacher’s formal
professional evaluation process, once three (3) years of “teacher effect” data has been collected.”

Tennessee Value Added Assessment System

Asdiscussed supra, Tenn. Code Ann. 849-1-606, is part of thelarger, Tennessee Vaue Added
Assessment System (TVAAS). The TVAASwas enacted by the legidature of Tennesseein 1992, asa

>Tenn. Code Ann. 49-1-606 provides:

(&) On or before November 1, 1996, and annually thereafter, data from the TCAP tests, or their future replacements, will
be used to provide an estimate of the statistical distribution of teacher effects on the educational progress of students
within school districts for grades three (3) through eight (8). A specific teacher's effect on the educational progress of
students may not be used as a part of formal personnel evaluation until data from three (3) complete academic years are
obtained. Teacher effect data shall not be retained for use in evaluations for more than the most recent five (5) years. A
student must have been present for one hundred fifty (150) days of classroom instruction per year or seventy-five (75)
days of classroom instruction per semester before that student's record is attributabl e to a specific teacher. Records from
any student who is eligible for special education services under federal law will not be used as part of the value added
assessment.

(b) The estimates of specific teacher effects on the educational progress of students will not be a public record, and will
be made available only to the specific teacher, the teacher's appropriate administrators as designated by the local board
of education, and school board members.

%1992, Tennessee Public Acts, Ch. 535, § 4.

“Seeld.

The Sanders Model, see Tenn. Code Ann. 88§ 49-1-603, 49-1-604 & 49-1-606.
Tenn. Code Ann. 49-1-606.

’Id; see also Op. Tenn. Atty Gen. 96-033 (1996).
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meansfor eval uating the performance of school districts, schools and teachersin the State, as part of the
Education Improvement Act (the EIA).2 The TVAAS attempts to provide measures, not just of teacher
performance, but of school districtsand individua schools, using the same approach applied to “ teacher
effect” calculation.®

Tennessee Compr ehensive Assessment Program

Though thereis scant legidative history, the TCAP devel oped separately fromthe EIA and the
TVAAS. Thereisno datute or other legidative pronouncement enacting or declaring the existence of the
TCAP. Thefirst statutory reference to the existence of the TCAP, appeared in 1992 when it was
incorporated into several sections of the EIA.*° Previousto that Act, the sole statutory referenceto a
statewide program of comprehensive testing, enacted in 1981, provided:

(8) The state board of education shall be responsiblefor developing and implementing a
comprehensive system of proficiency testing in the public schools of Tennessee. This
system shd|l be designed to determine whether or not students are achieving at grade level
inlanguage arts and mathematical skills. The proficiency testing program in place on
January 1, 1981, shall be continued and completely implemented so asto achieve this
evaluation, but the state board may provide by regulation for additional requirements or
more frequent or more inclusive testing as it deems necessary.™

Though the language of the statute establishes that the Board of Education (the Board) had already
developed aproficiency testing system, it stood as alegidative mandate to creste a comprehensive system
for the measurement of student performancein Tennessee. 1n 1988, an amendment to the Statute permitted
the State Board of Education to continueto utilizethe pre-existing comprehensive testing program as* one
means’ of eval uating students, but again authorized the use of additional or alternatetests.? In 1992, as
part of the EIA, the statute was amended to its current form:

(@ (1) Torecaiveafull diplomaupon graduation from high school, astudent shall
pass the T ennessee compr ehensive assessment program tests as adopted by the
stateboard of education, with scores established by the board. Students may take each
of therequired testsat any administration and in any order upon completion of therequired

8Tennessee Public Acts, 1992, Chapter 535; and Tenn. Code Ann. §§ 49-1-601 - 49-1-610.
“Tenn. Code Ann. 88§ 49-1-603 through 49-1-606.

1Tennessee Public Acts, 1992, Chapter 535, § 4.

"Tenn. Code Ann. §49-117. The statute was renumbered Tenn. Code Ann. §49-6-6001, in 1983.

Tennessee Public Acts, 1988, Chapter 494, § 1.
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coursework. The state board of education may establish by regulation additional
requirements for students who do not pass the required tests. Such requirements may
include remedial work that may be counted only for elective credit toward graduation.?

Thelegidature dso acknowledged the existence of, and adopted by referencein six (6) additiona Satutes
withinthe EIA, the TCAPthat had resulted fromitsearlier mandate.’* The TCAP currently includesfive
(5) categories of examinations, with atota of twenty (20) tests that are administered to sudents a various
pointsintheir education.™> Student scores on the annua Achievement test have noimpact on the academic
progression of the students taking it in grades three (3) through eight (8).%°

Statutory Authority

There are no existing cases interpreting the interplay of the EIA, the TVAAS and TCAP.
Therefore, thisquestion turns, primarily, on rulesgoverning statutory interpretation. Thestatutesat issue
aredrafted usng smpleand direct language. Two fundamenta rulesof statutory interpretation require that
statutes beinterpreted so asto give effect to theintent of the Legidature and that statutes written in pari
materia beread in pari materia.l’ A third rule, important to the resolution of this question, isthat if the
plain language of agtatute or Satutesisdevoid of ambiguity or contradiction, thereisno need to apply any
further rule of construction.®®

Tenn. Code Ann. 849-1-606, which requires the annual calculation of “teacher effect”,
incorporates alegislative mandate to utilize the already existing TCAP annual Achievement tests,
administered in grades three (3) through eight (8). Looking to the language of Tenn. Code Ann. 849-1-
606(a) thereisaspecific provision describing the circumstances under which astudent’ stest score can be

3Tenn. Code Ann. 849-6-6001.
145ee also Tenn. Code Ann. 88 49-1-211, 49-1-601, 49-1-605, 49-1-606, 49-1-607 & 49-6-6004.

*Those tests include; annual Achievement tests, given in grades 3 through 8; Writing Assessments, given in
grades 4, 7 & 11; Gateway tests, given at the end of 10" grade for Algebra, Biology, Math; End of Course tests, given
variously before graduation, includes 3 Gateway tests, English, Math Foundations 2, Algebra 2, Geometry, Physical
Science, Chemistry, and American History; and the High School Competency test, for graduating seniors to qualify for
diploma.

This proposition was verified by staff at the TN Department of Education. There are no statutes or rules
documenting this policy.

Ygate v. Wilkes, 222 Tenn. 384, 436 S.W.2d 425 (Tenn. 1968); and Dixie Rents v. City of Memphis, et. al., 594
S.W.2d 397, 398 (Tenn. Ct. App. 1979).

¥Hickman Co.v. Wright, 141 Tenn. 412 (Tenn. 1919); and Heiskell v. Lowe, 153 S.W. 284 (Tenn. 1912).
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included or excluded from the calculation of ateacher’ s“effect”.”® Thereisno satement or suggestionin
thelanguage of the statute that any group of students can or should be prohibited, excluded, or exempted
from taking the annua Achievement test for purposes of fadilitating the calculation of the “teacher effect”
Neither isthere any language that suggests that they cannot be prohibited, excluded, or exempted.?* Itis
clear from thelanguage of the relevant statute(s) that the legislature intended that the “teacher effect”
caculation utilize TCAPtest dataand that it did not wish to impose on the authority delegated to the Board
and Department to devel op and administer those tests.

Administrative Policy

Asdiscussed above, the TCAPisabroad-ranging set of examinationsthat areadministered at
various pointsin the education of students between the third and twelfth grades? TCAP's primary
purposeis as ameasure of student performance and competence for students throughout the State of
Tennessee.® Initsorigind mandate(s), the L egidature delegated broad authority to the Board to create
acomprehensive system of teststo measure student performance* Utilizing that authority, the Board has
devel oped, and continuesto develop, testsand rules for their administration, aspart of the TCAP.® The
Board has also continued to devel op rules governing which students are required to take the exam(s).26

Higtoricdly, the Board and the Department have set proceduresto graduadly integrate EL L students
intothe TCAP process.?” Aspart of itseffort to comply with therequirementsof Title! of the ESEA and

®Tenn. Code Ann. §49-1-606(a) providesin pertinent part, “ A student must have been present for one hundred
and fifty (150) days of classroom instruction per year or seventy-five (75) days of classroom instruction per semester
before that student’s record is attributable to a specific teacher. Records of any student who is eligible for the special
education assistance services under federal law will not be used as part of the value added assessment.”

21d, Nor isthere any such suggestion in the separate, but anal ogous, statute requiring the calculation of school
and school district effects. Tenn. Code Ann. 8§49-1-605.

A,

“gpe former Tenn. Code Ann. §49-117 and its successors, supra.
% Seeid.; and Tenn. Code Ann. §49-6-6001.

Ad.

See e.g. TCAP Achievement Test, 2001 Administration Manual; and Proposed Policy for ELL students in
Tennessee Comprehensive Assessment Program (TCAP) Testing.

#1d.

ZPrior to the 20001-2002 school year, the Tennessee Board and Department of Education required that ELL
students in their first year in a Tennessee school, take only the Math Computation portion of the annual Achievement
test. Second year students were additionally required to additionally take the Vocabulary and Language portions of the
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TitleVI of the Civil RightsAct of 1964, aswell as Tennessee' s codification of therequirementsof the Civil
Rights Act,? the Board has entered into an agreement with the U.S. Department of Education regarding
equal access to education and educational resources® As part of that agreement, the Department is
implementing a new policy expected to be effective for the 2001-2002 school year.*® Pursuant to the
agreement and the new palicy, ELL studentswill be exempted from the annud achievement test during their
first year inaU.S. schooal, provided the Department implements an English Proficiency Test (EPT).3t
Thereafter, inclusion of ELL studentsin the Achievement test in subsequent yearsisdependent upona
demonstration of English proficiency, through the EPT.

Theresult of the agreement, though not limited solely to the“teacher effect” caculus, isthat ELL
students will not be tested, and therefore, not included into the “teacher effect” calculation until they
demonstrate sufficient English language proficiency. Thereisno statutory provisionin Tennesseethat
prohibitsthisresult. No provison of Title V1 or any other federal statute prohibitsthisresult, under the
terms of Tennessee' s voluntary agreement with the U.S. Department of Education.

Equal Protection

Although no Tennessee statute expressly requires or prohibits any group from taking the TCAP
Achievement tests, equal protection principlesstill operateto restrain other “ official action” that might
infringe the fundamental rights of identifiable personsor groups.® The equa protection provisions of the
Fifth and Fourteenth Amendments comeinto play however, only when astatute or other officid action acts
to disadvantage aparticular class of people or when they impinge upon the exercise of a"fundamental
right."* Though impossible to anayze completely in the absence of afind rule and a specific set of facts,
itisdifficult to envisonasuccessful argument that the new policy will impose on any fundamenta right of
ELL studentsin Tennessee. Regardless whether a student takes or passesthe TCAP annua Achievement

exam. Inthethird year, ELL studentswere to take the full Achievement Test.  2000-2001, Tennessee Comprehensive
Assessment Program, Testing Coordinator’s Manual, for the Annual Achievement Test, p.13.

%42 U.S.C. 2000d-d6; and Tenn. Code Ann. §4-21-901. Asarecipient of Titlel, and other federal educational
funding, the Tennessee Board and Department of Education are subject to the requirements of Title VI.

2See 9/27/2000, letter from U.S. Dept. Of Education, acknowledging Title V1, voluntary resolution agreement,
aswell asacopy of the resolution agreement.

%0See proposed Policy for ELL students in Tennessee Comprehensive Assessment Program (TCAP) Testing.
d.

®City of Cleburne, et. al., v. Cleburne Living Center, 473 U.S. 432, 440, 105 S.Ct. 3249, 3254, 87 L.Ed. 2d 313
(1985); and

*Plyler v. Doe, 457 U.S. 202, 216-217, 102 S.Ct. 2382, 2394-2395, 72 L.Ed.2d 786 (1982).
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test, that Student’ s accessto education, educational resources, or advancement to the next gradeis not
affected.

Itisequally difficult to envision asuccessful argument that the new policy bearsan insufficiently
closereationship to an appropriate tate god, to the extent that any right of EL L students might beimposed
upon. The Equal Protection Clause requiresthat "all persons smilarly circumstanced shall be treated
dike."* But, “[t]he Congtitution does not require things which are different in fact or opinion to be trested
inlaw asthough they werethe same."® States are given wide | aitude to determinewhat is different and
what is the same and whether the classification and the associated regulation bear the appropriate
relationship to alegitimate public purpose.®

Hereitislikely that the requisite relationship exists between the classfication of EL L studentsthat
areexempted from the A chievement exam and legitimate State policy godls, to pass congtitutiona scrutiny,
regardless of the level of review gpplied. In this case the State has merely chosen to exempt agroup of
students from taking the TCAP Achievement test for 1 year, based upon rational and logical grounds --
anidentifiablelanguageskill deficiency. Exemptioninfutureyearswill continueonly if thestudent doesnot
demonstrate English language proficiency, asmeasured by an objectivetest of thoseskills. Thispolicy does
not restrict accessto continued education, promotionin grade, or graduation for the affected ELL students.
It isaccompanied by arequirement to provide specid educationd servicesto ELL students and amandate
to track their academic progressin the school system in order to ensure equal access to educational
resources. Thispolicy permitsthe Stateto achieveitslegitimategoal of obtaining an accurate measure of
the academic performance of its students. At the sametime, the policy prevents such measurements from
being skewed by the extraneous factor of scores from students with insufficient language skillsto provide
an accurate measure their capabilities. The policy will smultaneoudy ensurethat ELL studentsreceive
equal accessto the educational system in Tennessee.

PAUL G. SUMMERS
Attorney General and Reporter

#Plyler v. Doe, 457 U.S. 202, 215, 102 S.Ct. 2382, 2394, 72 L.Ed.2d 786 (1982), quoting, F. S Royster Guano Co.
v. Virginia, 253 U.S. 412, 415, 40 S.Ct. 560, 561, 64 L.Ed. 989 (1920).

STigner v. Texas, 310 U.S. 141, 147, 60 S.Ct. 879, 882, 84 L.Ed. 1124 (1940).

*Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct. 2382, 2394, 72 L.Ed.2d 786 (1982)



Page 8

MICHAEL E. MOORE
Solicitor General

DONALD R. UNGURAIT
Assistant Attorney General

Requested by:

The Honorable Joe Towns, Jr.
State Representative

36 Legidative Plaza
Nashville, TN 37243-0184



